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It can’t happen to me. That’s the opinion of most architects and
. engineers who have never faced the nightmare of a charge of
T h e H l g h wrongdoing against their design firm. But even assuming vigorous
application of risk management and quality control procedures, no
design professional can absolutely prevent negligent acts, errors and
COSt Of omissions.

D ef e n S e Regardless, many (maybe most) of the professional liability claims
design professionals experience are not caused by their own

The following material is provided for negligence. Rather, they are pulled into aclaim as part of a shotgun
'”form?“"”ti' F:“rpolﬁon'y-l Beaf‘loretalt(;]”g approach to hit anyone remotely associated with a problem project.
arty action tha. CoLle nave ega” or O et Also, asignificant portion of the negligence claims clients file against
important consequences, speak with a } ) X . ! -
qualified professional who can provide design prof onals are counterclaims— clients' response to design
guidance that considers your own unique professionals that sue for payment.

circumstances.

Bottom line, the nightmare of a claim can happen to you. So what can
you expect if you are ever faced with this distasteful situation? Let’s
take a not-so-pleasant trip through the trials and tribulation of the
process of having a claim asserted against you.

The Pre-Discovery Phase

The claim experience typically begins when a process server notifies
you that you are being sued. At that time, you should give your
insurance broker acall and notify them of the facts. Generally, you
would be advised to put together a crisis team to gather information
and get all of your documentation in order.

This crisisteam typically consists of the CEO or another high-ranking
member of management to serve as leader; another senior staffer to
serve as the leader’s surrogate and communications link; one or two
project managers or designers familiar with the case in question and a
member of clerical staff. It’'s easy to see how the team’s billable hourly
rate can easily exceed $500.

Hourly rate becomes an issue right off the bat because research will

likely be time consuming. Many designers are not as scrupul ous about
their documentation and filing as they should be. As aresult, awide
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array of files, contracts, time sheets, disks, computers
and other records must be located and searched.
Interviews will also be required because not all
pertinent information will have been recorded. In
most cases, the work in question occurred as much as
18 to 30 months ago, and few people will have
detailed memory of al the actual events.

There may be another problem here. In some cases,
the key project manager or designer may no longer
be with the firm. If they were terminated for poor
work, the situation is even dicier. Regardless, with
hat (and often checkbook) in hand, a firm principal
will have to locate thisindividual and ask them for
assistance in researching the history of the case.

Your insurance company will probably select an
attorney to represent you. This person will be an
individual with experience and a good track record
defending design firms like yours. An associate may
be assigned to your case as well. Tasks that the
associate can perform instead of and just aswell as
your lead attorney will cost lessto complete. The
lead attorney’s hourly rate will range from $145 to
$400, and the associate’'s from $90 to $175.

You may aso need aforensic consultant who, in
most cases, will serve as your expert witness. (An
individual does not become an expert witness until
the judge who hears the case so stipulates.) The
consultant will at least have to conduct or direct
conduct of the research required to establish what the
standard of care was at the time the alleged
negligence occurred. This may entail site visits,
documentation review and interviews, in addition to
full participation in “discovery.” Experts commonly
charge $150-$200 (or more) per hour, half that for
“standby” service and double for court appearance.

An effective forensic consultant is not just an
experienced peer. Theindividual chosen needsto
follow your attorney’s detailed instruction and
deliver effective testimony during depositions and, if
necessary, at trial. He or she must convince the judge
or jury that he or sheisindeed an expert and that his
or her testimony is 100% reliable.

During the pre-discovery phase, your attorney will
ask you to assemble a chronology of events,
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accompanied by appropriate documentation. Both
your attorneys and forensic consultant will review
the report and seek answers to any questions they
may have regarding specific facts and incidents.

Based on review of your chronology (or based on
prior discussion or subsequent discovery), your legal
team may file anumber of motions and, if they
suspect that fault for damages lies el sewhere, will
counterclaim against the plaintiff or cross-claim
against your client or others, such as the owner,
another design professional, the general contractor or
a subcontractor. Such tactics are common and add a
great deal of time to discovery. For purposes of this
example, however, we'll assume that all suits and
claims are between your firm and your client.

Discovery Phase

Discovery is athree-phase process designed to
inform both sides of the case about key facts. The
discovery phaseis performed to reduce the number
of speculative issues and thereby permit a closer
focus on the facts at hand and expedite the claim
process. The three phases encompass document
review, interrogatories and depositions.

Document review. You, your lawyers and your
forensic consultant will decide which of the plaintiff
client’sfiles should be examined. Your attorney will
prepare a subpoena and, subsequently, will likely
have to defend your requests for evidence from your
erstwhile client’s charges of immateriality. You, of
course, will likely charge that some of the files being
requested by the other side are immaterial. You will
carefully review the contents of any filesyou
surrender and, just as closely, review the contents of
those you receive.

Interrogatories. Your knowledge of events and
review of fileswill lead you to identify a number of
issues about which you need or want to know more.
Your questions will be put forth in writing, in the
form of interrogatories, to which the other side must
respond under oath. The other side, of course, will be
preparing interrogatories for you.

| ssuance of the interrogatories ushersin the next
round of legal sparring, with each sidetypically
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trying to quash some of the other side’s questions.
Ultimately, most questions will have to be answered.
You, your forensic consultant and other members of
your crisisteam will prepare suggested responses.
You will send these to your attorneys, who will
review what you have prepared and then develop a
version of their own. During yet another meeting,
together you will develop the final responses. Soon
thereafter you will repeat these basic stepsin
reviewing what the other side has to say in response
to the questions you posed.

Depositions. The final element of discovery isthe
taking of depositions. Your attorney will likely
examine various client representatives, the client’'s
forensic consultant and such other individuals (e.g.,
other design professionals, contractors, suppliers,
etc.) who would likely be called as witnesses at trial.
All testimony at depositionsis given under oath. It is
taken down word-for-word by a court reporter. You,
your forensic consultant and other associated with
the project will be deposed by the other side, of
course, and overall two weeks or more may be
required.

Depositions are extremely important because
anything an individual sayswill be compared to what
that person says later at trial. Even minor variances
in responses will be pounced upon in an effort to
convince ajury that witnesses have changed their
stories. With so much at stake, careful preparation is
essential. Preparation may involve:

 Drafting and finalizing questions to ask witnesses
for the opposition

 Drafting and finalizing questions that your attor-
ney will ask you and other witnesses for the
defense

 Drafting questions that your witnesses will prob-
ably be asked by the other side

 Drafting responses to questions you probably will
be asked by your opponent’s and your own legal
team.

Seemingly endless hours of work will be required for
these tasks. Even more time will be spent rehearsing
what you should say and how you should say it. You
will need to be on guard against slip-ups that can be
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encouraged by the comparatively casual atmosphere
that usually prevails at depositions.

To Trial or Not to Trial

Most negligence cases are resolved beforetrial.
Sometimes, the complaint is dropped when the
discovery phase shows that the plaintiff does not
have a strong case. Other times, the parties may
simply reach agreement on a settlement following
the discovery phase. Still others agree to take the
case before amediator or arbitrator. If the design
firm had foresight, it would have stipul ated
nonbinding mediation as the mandatory first step in
any claim process.

If you will be forced to go to trial, however, months
may pass because so many schedules must be
accommodated. The plaintiff will probably request a
jury to serve asthe trier of fact, because the jury will
find it difficult to grasp the technical issues upon
which you will base much of your defense. Trial
preparation will probably entail many of the tasks
you performed in preparation for depositions.
Chances are you will have to live with whatever
outcome the trial brings, and your client will do
likewise. An appeal would not be out of the question,
however, nor asecond trial.

The Cost

How much will al of this defense work cost? So
much that you will quickly understand why, for many
people, loss prevention is a central part of practice
management. The cost of defending aclaim, even
without litigation, could look something like this:

CrisisTeam Legal Team Forensic Consultant

Pre-Discovery $15,000 $15,000 $ 8,000
Discovery
Subpoenas 4,000 10,000 4,000
Interrogatories 10,000 20,000 8,000
Depositions 20,000 40,000 15,000
Total $49,000 $85,000 $35,000

Grand Total = $169,000

If the case goes to trial, add on another $100,000 to
the process — and this total does not include any
award granted by thejury.
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Of thetotal, your insurance would apply to the total
for the legal team, forensic consultant and

settlement. Your cost would be the $49,000 in lost
billable hours for your crisisteam plus the value of
your deductible. Assuming the later is $50,000, your
total climbs to $99,000 — an amount about equivalent
to the profit you would derive from approximately $2
million of work, assuming a 5% net profit.

And There’s More

More than short-term losses are at stake. Litigationis
an adversarial processthat generally destroys client-
consultant relationships. Given that almost any
relationship with a client could become one that
gpans a career, that loss alone could be worth
millions of dollarsin terms of lost fees and lost
referrals.

Consider, too, that all claims can hurt morale and
lower productivity by virtue of the distractions they
create, and also impair reputations given what the
former client tells friends, colleagues and not just a
few of your peers.

Super Bowl XXXV demonstrated the high value —
and the high cost — of a good defense. When it comes
to professional liability claims, however, the best
defense is avoiding the situation in the first place.
The value of an expert insurance agent and
consultant who can serve as your risk management
and loss prevention partner can be enormousiif you
can prevent one project mishap from becoming a
claim. And should a claim occur, the right insurance
program can minimize your out-of-pocket expense
by providing comprehensive coverage, prompt action
at thefirst sign of trouble, and expert claims
handling throughout the entire ordeal .

Can We Be of Assistance?

We may be ableto help you by providing referralsto
consultants, and by providing guidance relativeto
insurance issues, and even to certain preventives,
from construction observation through the
development and application of sound human
resources management policies and procedures.
Please call on usfor assistance. We're amember of
the Professional Liability Agents Network (PLAN).
WEe're here to help.
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