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How much do you and your staff know about professional liability
1 risks? Here are 25 true/false questions that will test your liability 1Q:
al’'S Your
Professional
" il 1. Thebest prevention against professional liability claimsfiled by
L | ab I I I ty L O S S clientsis keeping alow profile and working on low-risk projects.
Prevention TF

I Q ) 2. If your firm does not have awritten contract with aclient, it has no

The Questions

enforceable agreement at all.
The following material is provided for

informational purposesonly. Beforetaking
any action that could have legal or other
important consequences, speak with a

T F

. Third-party claimsfiled by injured parties |looking to “strike it

rich” by hiring contingency-fee lawyers are the most common
claims against design professionals.

qualified professional who can provide

guidance that considers your own unique T F
circumstances. 4. The“standard of care” to which you are expected to performis
determined by an expert panel of your peers.
T F

5. Project owners can best reduce their risk by using qualifications-
based selection. However, design professionals are best served by
selecting their subconsultants by bid.

T F

6. Reguesting extensive financial information from a prospective
client is unprofessional and aimost a guarantee to lose the account.

T F

7. One of the best things about doing projects for public agenciesis
their creditworthiness. They always pay their bills.

T F

8. When aclient directs adesign professional to take an action that
will violate the standard of care, the design professional should
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document all details of the request before follow-
ing the client’s dictates.

T F

9. Virtualy al professional liability insurance
policies cover the indemnifications clients
commonly request.

T F

Despite claimsto the contrary, computer-aided
design and drafting (CADD) does not signifi-
cantly reduce the errors and omissions associated
with design documents.

T F

11. Condominiums are relatively low-risk projects
because a simple design can be repeated through-
out the project.

10.

T F

12. A design professional’s certification of known
factsis generally acceptable. Certification of
opinions, however, can be dangerous.

T F

13. Most A/E claims are filed within six months of
submission of contract documents.

T F

14. Because of personal liability, only death makes a
design professional “judgment-proof.”

T F

15. With few exceptions (due to state laws), contrac-
tors may not sue design professionals for purely
monetary damages.

T F

16. Although having alimitation of liability contrac-
tual clause is effective, design professionals are
better protected with a blanket indemnification.

T F

17. Limitation of liability clauses are upheld only in
states without anti-indemnification statutes.

T F

18. When adesign professional arrives on site and
sees an obvious safety problem or OSHA infrac-

2

tion, he or sheiswell advised to remain silent
and avoid taking on jobsite safety liabilities.

T F

19. The primary benefit of providing full-time
construction observation servicesisincome
enhancement, not |oss prevention.

T F

20. A certificate of merit clause — a contract require-
ment that a client must, before filing aclaim,
obtain a professional’s opinion that negligence
occurred — may be applied only in states with a
merited claims law.

T F

21. In most states, limitation of liability automati-
cally appliesto breach of contract.

T F

22. Asagenera rule, adesign professional should
keep every scrap of paper associated with a
project, just in case a problem occursin the
future.

T F

23. Today, oral contracts are enforceable only in the
states of Georgia, Tennessee and Kentucky.

T F

24. When an architect or consulting engineer gives
direct instructions to a contractor’s employee, a
safety responsibility may beinferred despite
contract wording to the contrary.

T F

25. Given that one lawsuit could cost afirm the
profit made on 50 projects, time spent golfing
with clients would be better spent writing iron-
clad contract language.

T F

The Answers

1. False. Since clients file most claims, the best
defense is maintaining good communications
and amicable relationships with clients so any
problems that do occur can be resolved without
lawsuits.
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False. Whenever a firm undertakes work for a
client it has a contract. The question isonly
whether the contract iswritten or oral. If oral,
each party’s understanding of the contract will
differ.

False. Third-party claims by injured parties are
rare. Clients file most clams.

False. Standard of careis determined by the trier
of fact — ajudge or jury — based partly on the
testimony of expert witnesses.

False. Design professionals, just like owners and
others, are best served when they use qualifica-
tions-based selection. QBSis the only selection
method that maximizes the quality of the ser-
vices performed.

False. Taking steps to ascertain aclient’s finan-
cial standing isnot at all unprofessional. Most
clients are familiar with the procedures needed
to check financials and are willing to comply.

False. Public entities have been know to jump
the gun and engage design firms before funding
isin place. Make certain that a public entity has
received funding for the work you are hired to do
or you may be left holding the bag.

False. Design professionals should never know-
ingly violate the standard of care. Doing so could
nullify your professional liability insurance
coverage and expose you to severe legal sanc-
tions. If the client statesthat “ So & So Associ-
ates down the street will do it,” let the client deal
with So & So.

False. Clients frequently ask for indemnifica-
tions that are not insurable. Accepting them can
increase liability exposures while simultaneously
eliminating professional liability insurance
coverage.

10. True. CADD, in and of itself, does not reduce the

chances of errors and omissions. While CADD
can help produce more accurate drawings, it also
addsits own unique liabilities, such as errorsin
electronic transmission and an increase in the
misuse and reuse of the electronic files.

11. False. Condominiums are among the riskiest

types of projectsimaginable. Highly leveraged
developers, skimpy budgets, poor maintenance

3

and litigious homeowner groups al contribute to
the condominium’s dismal claims record.

12. True. A certification of opinion can be inter-

13.

14.

15.

16.

17.

18.

19.

20.

21.

preted as a guarantee. As with indemnifications,
the end result can be a significant increase in
liability exposure and elimination of professional
liability insurance coveragefor it.

False. Typically, claims are filed within two to
three years of the completion of a project.

False. Even death may not afford protection. As
long as the estate exists, it can be sued for
damages resulting from the deceased’s prior
professional acts.

False. In many states, contractors may sue design
professionals for purely monetary damages.
Know the law in your state.

False. A full indemnification is seldom enforce-
able. As such, it would be the same as no indem-
nification at all. The courts consider limitation of
liability to be areasonable alternative and, when
clauses are properly drafted, they usually will
enforce them.

False. Limitation of liability islegal and enforce-
ablein aimost all states; however, some govern-
ment agencies may consider them to be indemni-
ties. Check your state and local laws.

False. Not reporting a safety violation would
violate licensing requirements. It would do little
to prevent liability exposure in most instances
and could create serious repercussions.

False. Full-time construction observation is one
of the most important services adesign profes-
sional can offer, helping to reduce all parties
exposure to loss. Many consider construction
observation to be part of a complete design
professional service. In fact, not providing
construction observation on your design work
actually increases your liability exposure.

False. Merited claims protection can be obtained
by contract in virtually any state or territory of
the United States and in Canadian provinces as
well.

False. Limitation of liability appliesto breach of
contract when the limitation specifically so
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states. In some states, limitation of liability may For Assistance

apply to breach of contract without that fact If you have questions about any of the issues raised
being specified, but only to the extent that in this quiz, please give us acall. We' re members of
negligence also is considered a breach of con- the Professional Liability Agents Network (PLAN).
tract. We're here to help.

22. False. Keeping too much paper on hand can
create problems should discovery occur. When
opposition attorneys have the ability to examine
several drafts of the same document, they can
use inconsistencies between drafts to confuse the
issue and the trier of fact. Asageneral rule, only
final versions of project and contract documents
should be kept.

23. False. Oral contracts are enforceable in every
state of the United States.

24. True. Construction workers usually may not sue
their employers. Instead, they receive benefits
from workers' compensation insurance. Particu-
larly when adeath or disability isinvolved, these
benefits can be low and often can trigger a search
for deep pockets. If it can be shown that adesign
professional somehow took on adirectional
responsibility with respect to a contractor’s
workers, a safety responsibility may be estab-
lished.

25. False. Playing golf with clients and undertaking
other activities to establish good relationships
helps assure effective lines of communication
should a problem occur. Given that more than six
of every 10 claimsfiled against design profes-
sionals arefiled by their clients, having good
relationships with clients helps lower exposure
to the “riskiest” people with whom design
professionals deal.

So, how well did you do? If you missed more than
five answers, you might need some refresher work
on professional liability issues.

Professional liability education should be an
important part of your staff training. Talk to your
local PLAN agent about the education opportunities
availablein the areas of risk and practice
management.
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